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A
father refuses to return his three children to their mother
in Canada after the children complete a prearranged visit
with the father in the United States.1 A military family liv-

ing in Germany for eight years receives orders to relocate to the
United States; the parents’ relationship deteriorates and a divorce
is initiated; and the father takes the children from the mother to
live with him in the United States without her consent.2 A mother
flees her husband, taking the couple’s minor child with her to the
United States, claiming she was the subject of spousal abuse.3 Each
of these situations is an example of the circumstances that may
trigger a party’s rights under the Hague Convention on the Civil
Aspects of International Child Abduction (Convention).4

The Convention is a multilateral treaty adopted to ensure the
prompt return of minor children under the age of 16 who have
been abducted from or wrongfully retained outside their country
of habitual residence.5 The primary intention of the Convention is
to preserve whatever status quo child custody arrangement existed
immediately before an alleged wrongful removal or retention,
thereby deterring a parent from crossing international boundaries
in search of a more sympathetic court.6 The Convention strikes a
careful balance, providing limited exceptions to the return of
wrongfully removed children but not allowing courts to make
determinations in underlying custody disputes.

The United States formally established procedures to imple-
ment the Convention in 1988 through the International Child
Abduction Remedies Act (ICARA).7 ICARA grants federal and

state courts concurrent original jurisdiction over actions arising
under the Convention, and provides expedited judicial procedures
to determine claims in the district where the minor child is
located.8

This article provides an overview of the legal issues facing prac-
titioners working on matters governed by the Convention and
ICARA, including the elements of a claim under the Convention,
as well as potential defenses. It also discusses procedural and prac-
tical issues surrounding Convention and ICARA claims, as well as
useful resources for attorneys embarking on their first case under
the Convention.

The Scope and History of the Convention
The purpose of the Convention and ICARA is:
to protect children internationally from the harmful effects of
their wrongful removal or retention and to establish procedures
to ensure their prompt return to the State of their habitual resi-
dence.9

The Convention recognizes that different countries have unique
approaches to familial and custodial disputes, and that the judiciary
in the country of the minor’s residence should and must be trusted
to deal with important issues such as custody. To allow otherwise
would encourage parental abductions to a perceived more favor-
able forum and undermine the Convention. Thus, the role of the
court under the Convention and ICARA is only to determine
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whether a child has been wrongfully removed and, if so, to order
the child’s return to his or her country of habitual residence.10 A
court exercising jurisdiction under ICARA does not have the
authority to decide any underlying custody disputes.11

The Convention stemmed from a proposal first advanced at the
Hague Conference Special Committee meeting in 1976 that the
Conference prepare a treaty responding to the growing global
problem of international child abduction.12 The overriding objec-
tive of the treaty was to spare children the detrimental emotional
effects associated with transnational parental kidnapping.13 Pro-
ceedings on the Convention concluded on October 25, 1980 and
the Convention entered into force for the signatory nations on
December 1, 1983.14 As of September 2011, eighty-six nations are
party to the Convention.15

Proving a Claim Under the Convention
Because of a court’s limited jurisdiction under ICARA, a peti-

tioner’s primary focus should be proving wrongful removal under
the Convention. The petitioner bears the burden of showing by a
preponderance of the evidence that the removal or retention was
wrongful.16 The petitioner must show that: (1) the child was habit-
ually resident in a given state at the time of the removal or reten-
tion; (2) the removal or retention was in breach of the petitioner’s
custody rights under the laws of that state; and (3) the petitioner
was exercising those rights at the time of removal or retention.17

Each of these elements is discussed further below. 
A petitioner also must show that the child is under the age of

16,18 and that the country from which the child was wrongfully
removed is a signatory to the Convention. If a child is removed
from a non-signatory country, no relief is available under the Con-
vention.

Habitual Residence
The term “habitual residence” is not defined by the Convention

or ICARA. In light of the Convention’s silence, courts have
declined to provide a definitive set of factors to determine habit-
ual residence. Instead, courts have held that a child’s habitual resi-
dence is best determined by examining specific facts and circum-
stances.19

In determining the child’s habitual residence, factors outside the
child’s living arrangements may be relevant. The conduct, inten-
tions, and agreements of the parents during the time preceding the
abduction are important factors to be considered.20

Proving habitual residence usually is a simple exercise. In cases
involving recent family moves or temporary moves cast by respon-
dent as permanent, the determination of habitual residence may be
more difficult. In such situations, courts also may look for a degree
of settled purpose in determining habitual residence.21 The Tenth
Circuit has stated that all that is necessary to show settled purpose
is that “the purpose of living where one does has a sufficient degree
of continuity to be properly described as settled.”22 Education,
business or profession, employment, health, family, or love of the
place are additional factors courts have considered in looking for a
degree of settled purpose.23

Breach of Petitioner’s Custody Rights
The second factor in proving wrongful removal requires a peti-

tioner to show that the child’s removal breached the petitioner’s

custody rights. “Custody rights” are defined by the Convention as
“rights relating to the care of the person of the child and, in partic-
ular, the right to determine the child’s place of residence.”24 The
petitioner’s custody rights are determined by the law of the country
where the child was habitually resident.25 Custody rights granted
by courts of the country to which a child is wrongfully removed are
not relevant under the Convention.26

Generally, biological parents exercise primary custody rights as
the primary caregiver for the child. Grandparents and foster par-
ents may exercise custody rights when they have assumed respon-
sibility for primary caregiving.27 Although courts have interpreted
custody rights broadly, they have been hesitant to allow custody
rights to extend to institutional entities,28 but there are theoretical
entities, such as a foster center or an orphanage, that could be
deemed to have rights under the Convention.

Courts distinguish between rights of custody and rights of
access. Rights of custody provide a right under the Convention,
while rights of access alone do not provide rights under the Con-
vention. The distinction is based on the notion of rights of custody
and rights of access as identified in Article 5 of the Convention.

The U.S. Supreme Court recently expanded what rights would
serve as a “right of custody” in Abbott v. Abbott.29 In Abbott, the
Court ruled that a father’s ne exeat 30 right to consent before the
mother could remove the child from Chile, granted by the Chilean
family court, was a right of custody, and that the father could seek
return of the child to Chile after the mother’s wrongful removal.31

The Court reasoned that the Chilean court granted the father
direct and regular visitation rights, which automatically gave him
joint rights to decide his child’s country of residence under Chilean
law.32 Because the Convention defined “right of custody” to include
the right to determine the child’s place of residence, and the father’s
right would have been exercised but for the child’s removal by the
mother, the father had a right of custody under the Convention.33

International courts also have held that visitation rights, insofar as
they confer rights to influence the child’s actual residence, satisfy
the Convention’s definition of custody rights.34

Actual Exercise of Custody Rights Before Removal
The final factor in proving wrongful removal is a showing that

the petitioner actually was exercising custody rights over the child
before the child’s removal. The exercise of custody rights also has
been broadly construed. In the absence of a ruling from a court in
the child’s habitual residence, a court may find the statutory lan-
guage requiring “exercise” whenever a parent with custody rights
keeps, or seeks to keep, any sort of regular contact with the child.35

Defending a Claim Under the Convention
Although the primary intent of the Convention is to return

wrongfully removed children, the Convention provides several
exceptions to return if the respondent can show any of the follow-
ing: 

1) the person requesting return was not at the time of the reten-
tion or removal actually exercising custody rights; 

2) the return of the child would result in grave risk of physical
or psychological harm to the child; 

3) the return of the child would not be permitted by the funda-
mental principles of the requested state relating to the pro-
tection of human rights and fundamental freedoms;
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4) the proceeding was commenced more than one year after the
abduction and the child has become settled in the new envi-
ronment;36

5) the consent or acquiescence of the petitioner;37 or
6) the child’s wishes on reaching an age of appropriate matu-

rity.38

These statutory exceptions are to be construed narrowly,39

because “[t]he Convention establishes a strong presumption favor-
ing return of a wrongfully removed child.”40 Allowing broad
defenses potentially would undermine the purpose of the Conven-
tion by allowing courts in the removed forum to favor the party in
that forum, thereby encouraging wrongful removal to a perceived
more favorable forum. Further, defenses may not be used “to liti-
gate the child’s best interests,”41 nor are they established by simply
showing the “adjustment problems that would attend the reloca-
tion of most children.”42 Even if the conditions for one of the
exceptions are met, the Convention gives courts discretion to
return the child to the country of habitual residence if return fur-
thers the aim of the Convention.43

Petitioner Not Exercising Custodial Rights
Although the failure to exercise custodial rights is cast as a

defense, it is really demonstrating the failure of the petitioner to
establish the prima facie element of exercising custodial rights.
ICARA requires the respondent to prove this defense by a prepon-
derance of the evidence,44 but the petitioner is required to estab-
lish the element of exercising custodial rights by a preponderance,

which creates a potential conflict concerning burden of proof.
Because the exercise of custodial rights has been broadly construed,
the effectiveness of this defense is limited. As a practical matter,
anything short of clear and unequivocal abandonment of the child
is unlikely to establish this defense. Once a court determines that
the parent exercised custody rights in any manner, the court should
avoid evaluating the manner in which the rights were exercised.45

Grave Risk
The second exception to a court’s duty to return a wrongfully

removed child occurs if there is a grave risk that the child’s return
would expose the child to physical or psychological harm or other-
wise place the child in an intolerable situation.46 ICARA requires
the respondent to prove the grave risk exception by clear and con-
vincing evidence.47

The grave risk defense is narrowly construed. Courts have made
clear that the defense was not intended to be used as a vehicle to
litigate the child’s best interests or place the child where he or she
would be happiest.48 Rather, it is a question of whether the child
will suffer serious abuse if returned to his or her country of habitual
residence.49

Although the defense often is cited in situations where the
respondent alleges abuse by the petitioner, courts often are reluc-
tant to use this defense as a basis for denying return of the child
where other defenses also are available.50 Increasingly, however,
courts have recognized this defense in situations involving domes-
tic violence.51
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Domestic violence and the risk of return. Though not uniform
in application, some courts have held that the existence of domestic
violence would constitute a sufficiently grave risk of physical or
psychological harm if the child were returned. Courts are more
likely to consider abuse of the child than of the spouse in applying
this defense.

One court held that spousal abuse is a factor to consider in
determining whether grave risk applies, because there is a poten-
tial that the abuser also will abuse the child.52 Other courts have
refused to apply the defense, even if evidence demonstrates the
return would risk physical harm to the petitioner, concluding that
the harm must be directed at the child.53 The issue of domestic
abuse within the grave risk defense is drawing increasing attention
from courts and commentators on the balance between the com-
peting tensions of the effectiveness of the Convention and protect-
ing against domestic abuse.54

Intolerable situation. Courts also may refrain from returning a
child when an “intolerable situation” may exist. An “intolerable sit-
uation” requires “more than a cursory evaluation of [the home
country’s] civil stability.”55 The court should conduct a robust eval-
uation of the people and circumstances awaiting the child in the
country of his or her habitual residence.56 For instance, an intolera-
ble situation does not “encompass return to a home where money is
in short supply, or where educational or other opportunities are
more limited than in the requested State.”57 Return to an area of
war, famine, or disease may constitute an intolerable situation,
depending on the circumstances.58

Fundamental Freedoms/Public Policy Exception
The third exception to a Convention proceeding allows a court

to refuse to order the return of a child when “the return of the child
would not be permitted by the fundamental principles of the
requested State relating to the protection of human rights and fun-
damental freedoms.”59 A respondent must prove the public policy
exception by clear and convincing evidence.60 Decidedly vague, the
best explanation for this unique exception is that the Convention
might never have been adopted without it.61 The public policy
exception is a result of some drafters’ belief that, under extreme cir-
cumstances not covered by the exceptions of Article 13, a court
should be excused from returning a child to the country of habitual
residence.62

This exception was intended to be restrictively interpreted and
applied, and is not to be used as a vehicle for litigating custody on
the merits or for passing judgment on the political system of the
country from which the child was removed.63 Consequently, to
prove a public policy exception, it is necessary to show that the fun-
damental principles of the petitioner’s state concerning the subject
matter of the Convention do not permit return; it is not sufficient
to show merely that the child’s return would be incompatible—
even manifestly incompatible—with these principles.64 The pub-
lic policy exception has never been successfully invoked in the
United States.65

Passage of Time and Child Settled
A wrongfully removed child is presumed to be a habitual resi-

dent of the country from which the child is removed if, at the com-
mencement of proceedings, a period of less than one year has
elapsed from the date of the wrongful removal or retention. After a
one-year period, the court usually will not order the return of the
child if it is demonstrated that the child is now settled in his or her
new environment.66 ICARA requires the respondent to prove that
the petitioner has delayed filing a petition for more than one year
by a preponderance of the evidence.67 In finding a child to be well-
settled, courts cite children consistently attending school and estab-
lishing a social life, and the parent maintaining stable employ-
ment.68 There is an exception to the one-year defense if the
respondent concealed the child’s whereabouts.69

Petitioner Consent or Acquiescence
Another potential defense to return of the child is that the peti-

tioner consented to or subsequently acquiesced in the child’s
removal or retention.70 ICARA requires the respondent to demon-
strate that the petitioner consented to or subsequently acquiesced
in the removal or retention by a preponderance of the evidence.71

Some courts, including one in the Ninth Circuit, distinguish
between consent before removal and subsequent acquiescence,
either of which may extinguish the right of return.72 Courts also
have distinguished between consent to removal for a visit to an
internationally located parent, which is not a defense to return, and
consent to a change in habitual residence, which is a defense.73

To establish acquiescence or consent, courts require acts or state-
ments with requisite formality, such as testimony in a judicial pro-
ceeding, a convincing written renunciation of rights, or a consis-
tent attitude over a significant period of time.74 Courts have found
that the absence of any meaningful effort to obtain the return of
the child is sufficient to establish the exception.75 A petitioner’s
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repeated actions to locate the child, however, are inconsistent with
any claim of acquiescence,76 as are a respondent’s attempt to con-
ceal removal.77 Additionally, any allegation of prior consent is
undermined by filing a petition or complaint with a signatory’s
Central Authority, pursuant to the Convention.78

Child Attains an Age of Maturity
Another potential defense is that the child desires to live with

the respondent where the child has attained a sufficient age of
maturity to make such a determination.79 ICARA requires the
respondent to prove that the child has attained a sufficient age of
maturity by a preponderance of the evidence.80

Whether a child has reached an age and degree of maturity is a
fact-based determination. Although the courts vary in their rul-
ings, as a general matter, a child 9 years of age or younger is not
considered sufficiently mature to make such a determination.81

Courts have found a 13-year-old not mature enough,82 while oth-
ers have held that an 11-year-old was of sufficient age and matu-
rity.83 Underlying the determination of age and maturity is the
courts’ concern about children being coached by respondents and
not expressing their own views. An opinion from the Ninth Cir-
cuit noted the importance of a court ensuring a child’s statements
reflect his or her “own, considered views.”84 Thus, courts are given
broad discretion in determining the sufficiency of the child’s age
and maturity and the extent to which a child’s preference is viewed
conclusively.85

A practitioner is cautioned that the determination of maturity
is left to the court’s discretion and is determined on a case-by-case
basis. The judge often will interview the child to assess the level of
the child’s maturity and the child’s true desires concerning choice
of residence.86

Custody Decrees in the 
United States Are Not a Defense

Some respondents may be tempted to produce a custody order
from the country to which the child has been taken in an attempt
to prove their custody rights or to defeat return under the Conven-
tion. Reliance on such an order would be misplaced. Under Article
17 of the Convention, a court cannot refuse to return a child solely
on the basis of a court order awarding custody to the alleged
wrongdoer made by one of its own courts or by the courts of
another country.87

This provision is intended to ensure that the Convention takes
precedence over decrees made in favor of abductors before the
court had notice of the wrongful removal or retention.88 The per-
son who wrongfully removes or retains the child cannot insulate
the child from the Convention’s return provisions by obtaining a
custody order in the country of new residence.89

Article 17 does permit a court to take into account the reasons
underlying an existing custody decree when it applies to an appli-
cable defense under the Convention.90 For instance, if a custody
decree assists in proving the elements of an exception—grave risk
for example—there may be value in introducing the decree to the
court.

Procedural Aspects of a Convention Claim
The expedited nature of most Convention hearings reduces the

procedural complexity associated with Convention cases.91 The

risk of renewed removal of the child or impending harm, however,
highlights the important purpose of these procedures. 

Filing a Complaint With the Central Authority
A parent seeking return of a wrongfully removed child should

file an application with the Central Authority in the country of the
child’s habitual residence. The Central Authority will coordinate
with its counterpart in the United States, the State Department.
The Central Authority’s role is largely limited to that of a facilita-
tor and, when a dispute exists between the parties, the Central
Authority has no power to order a child’s return.92 An application
to the Central Authority has evidentiary value in establishing lack
of consent. A parent in the United States seeking return of a child
abducted outside the United States should file a notice with the
Central Authority of the United States and hire an attorney in the
country where the child is being held.

Commencing a Court Action
A judicial proceeding under the Convention is commenced in

the United States by filing a petition in state or federal court.93

Venue is appropriate in any court having jurisdiction in the child’s
location.94 In addition to filing the petition, the petitioner may file
for other interim relief, as discussed more fully below.

Expedited Nature of Proceedings
The Convention mandates the prompt disposition of a wrongful

removal case under the Convention. The Convention provides that
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if the judicial or administrative authority has not reached a deci-
sion within six weeks from the date of the commencement of the
proceedings, the petitioner or the Central Authority of the
requested state has the right to seek an explanation for the delay.95

Interim Relief
Article 7(b) of the Convention requires Central Authorities to

“take all appropriate measures . . . to prevent further harm to the
child or prejudice to interested parties by taking or causing to be
taken provisional measures.”96 A court’s authority to grant provi-
sional relief pending the final disposition of a Convention case is
codified in ICARA, which allows a court to take actions to protect
the well-being of the child involved or to prevent the child’s fur-
ther removal or concealment before the final disposition of the
petition.97 This has been interpreted to allow a broad range of pro-
visional measures, including issuance of temporary restraining
orders, orders directing law enforcement to locate and immediately
pick up the child, orders requiring the surrender of passports for
both the child and abducting parent, and interim visitation orders
for the left-behind parent.

Ex parte emergency relief has been granted in certain limited cir-
cumstances.98 The hearing on a preliminary injunction motion
may be consolidated with a hearing on the merits of the case, pur-
suant to Federal Rule of Civil Procedure (F.R.C.P.) 65(a)(2).99

Emergency custody of the child also may be requested, but is a
difficult and daunting aspect of Convention cases. Courts usually
are very hesitant to order the immediate location and pick-up of a
child absent credible evidence that the child is in danger or may be
removed from the jurisdiction. ICARA states that:

No court exercising jurisdiction of [a Convention action] may
. . . order a child removed from a person having physical control
of the child unless the applicable requirements of State law are
satisfied.100

Federal and state judges usually look to the provisions of their
state’s Uniform Child Custody Jurisdiction and Enforcement Act
(UCCJEA)101 for authority to request emergency relief, and specif-
ically for the ability to issue a warrant for the pick-up of the child.
The provisions of the UCCJEA vary from state to state, but typi-
cally require a showing that the child will suffer physical harm or
will be removed from the state.102

Finally, either the petitioner or the abducting parent may ask the
court to appoint a guardian ad litem (GAL) to safeguard the inter-
ests of the child during the pendency of the litigation, but a strong
argument can be made that appointment of a GAL is not appro-
priate in a Convention case. The purpose of the Convention is to
ensure that issues of custody are litigated in the country of the
child’s habitual residence, not in the new, potentially more favor-
able, jurisdiction of the abducting parent. When appointed, a GAL
would be expected to investigate and report findings and recom-
mendations about the child’s circumstances to the court. Such
findings and recommendations could discuss the merits of each
parent and his or her living situations. This information may be
very influential to the court and could increase the likelihood that
the court will consider custody factors outside the Convention’s
scope. In most cases, the petitioner is better served by not seeking
appointment of a GAL, because it introduces issues related to the
best interests of the child that the court should not consider in a
Convention proceeding.

Stay of Other Pending Cases 
A petitioner also may seek stay of other pending cases in the

United States, such as custody proceedings commenced in this
country after the wrongful removal.103 A state court custody pro-
ceeding cannot bind a court in a Convention case.104

Discovery 
The normal discovery rules apply in Convention cases, but

because of the expedited nature of the proceedings, expedited dis-
covery probably would be required. Expedited discovery is particu-
larly appropriate in cases involving requests for emergency equi-
table relief, such as preliminary injunctions.105 When seeking expe-
dited discovery in a Convention case, an attorney should cite
language in the Convention directing the prompt resolution of
these matters, as well as similar language in Convention cases.
Non-typical forms of discovery, such as telephonic depositions, also
may be appropriate.106

Attorney Fees and Costs
The Convention and ICARA require a court to order the

respondent to pay the petitioner’s necessary expenses if the court
orders the return of the child,107 unless such an award would be
“clearly inappropriate.”108 Reimbursable expenses must be reason-
ably necessary and not clearly inappropriate, and must have been
incurred during the course of the proceedings in the action.109 No
provision in the Convention or ICARA awards fees to a prevail-
ing respondent.

Appeals
Appellate courts are expressly charged with expediting the

appeals process. Article 2 of the Convention requires contracting
states to “take all appropriate measures to secure within their terri-
tories the implementation of the objects of the Convention,” and
to “use the most expeditious procedures available” to accomplish
this purpose.110 Similarly, Article 11 directs courts to act expedi-
tiously in proceedings for the return of children.111 On appeal, the
following standards of review apply: (1) the appellate court reviews
the lower court’s interpretation of the Convention de novo; (2) the
appellate court reviews the lower court’s factual findings for clear
error; and (3) the appellate court reviews the lower court’s applica-
tion of the Convention to the facts de novo.112

Stay of Judgment
If the trial judge issues an order granting the return of the child,

the respondent may appeal the order in open court and move for
an emergency order staying the judgment pending appeal. Accord-
ing to the Sixth Circuit:

[S]taying the return of a child in an action under the Conven-
tion should hardly be a matter of course” [because t]he aim of
the Convention is to secure prompt return of the child to the
correct jurisdiction and any unnecessary delay renders the sub-
sequent return more difficult for the child, and subsequent adju-
dication more difficult in the foreign court.113

Obtaining a stay of the lower court’s judgment is critical for a
respondent because the order granting the return of a child is effec-
tive immediately, with no ten-day automatic stay pursuant to
F.R.C.P. 62.114
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Judgment Not Stayed
If the trial court denies the motion to stay the order to return

the child, the respondent should immediately file an emergency
motion for stay pending appeal with the appropriate appellate
court to prevent the child from being returned to his or her country
of habitual residence. A stay pending appeal in a Convention case
is an “exceptional” remedy, and will be granted only on a showing
that: (1) the movant is likely to prevail on the merits on appeal; (2)
absent a stay, the movant will suffer irreparable damage; (3) the
nonmovant will suffer no substantial harm from the issuance of the
stay; and (4) the public interest will be served by issuing the stay.115

If an appellate court grants such a motion, it may enter an order
temporarily granting the motion for stay and temporarily enjoining
the removal of the child pending its review of the trial court’s
order.116

Moot Appeal After Return
Obtaining a stay pending appeal often is of critical importance

to a respondent contesting the trial court’s order that the child be
returned to the country of habitual residence, because return of the
child may moot the appeal. In Beiker v. Beiker,117 the Eleventh Cir-
cuit ruled that the removal of the child from the court’s jurisdic-
tion mooted the appeal. The court explained that a reversal of the
district court’s order would not provide the petitioning party actual
affirmative relief, because the child had been returned to the coun-
try of habitual residence.118 Therefore, the Beiker court found that
to avoid dismissal of an appeal as moot, the party appealing a judg-
ment ordering the return of a child must obtain a stay of that judg-
ment. 

In contrast, in Fawcett v. McRoberts,119 the Fourth Circuit
granted the mother’s petition and ordered that the child be
returned to Scotland. The father complied and the son returned to
Scotland. On appeal, the court held that compliance with the order
did not moot the appeal because remedies were available that could
affect the controversy.120 The court held that if the father won his
appeal, an order from a U.S. court requiring that the mother return
the child might be enforced by a court in the United Kingdom.121

Furthermore, even if a court in the United Kingdom would not
enforce the order, the mother might comply to avoid being held in
contempt.122

Practical Advice
Although the legal pitfalls of a Convention claim are the pri-

mary concern of practitioners, there are several practical matters
that petitioners should consider, as well. The procurement and use
of translators, the presentation of testimony by videoconference or
telephone, and the admissibility of evidence are three areas that
present stumbling blocks to first-time practitioners under the Con-
vention.

Translators
In many cases, one—if not all—of the parties, including the

child, will have a primary language other than English. Further,
custody agreements and other relevant evidence may be in a for-
eign language. A court will require the petitioner to provide a
translator, and finding a skilled translator comfortable to work in
a judicial setting can be a challenge.123
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Testimony by Telephone or Videoconference
A second common issue involves the logistics of the petitioner

entering an appearance in a courtroom often thousands of miles
away from home. If a petitioner cannot travel to the United States,
the practitioner may seek to provide the petitioner’s testimony by
telephone or by videoconference. F.R.C.P. 43(a) provides for con-
temporaneous transmission in place of live testimony under appro-
priate circumstances.124 Contemporaneous transmission includes
testimony by Skype, videoconference, and telephone. 

The cost of international travel has, in some cases, been consid-
ered good cause for contemporaneous transmission of testimony
by videoconference.125 In Lopez, the court allowed witnesses
located in Honduras to testify via videoconference in proceedings
in New York state.126

Although courts may have some concern about their ability to
determine credibility of the witnesses, the court in FTC v. Swedish
Match N. Am., Inc.127 opined that “there is no practical difference
between live testimony and contemporaneous video transmission
based upon my experience in presiding over two hearings.”128 The
Court in Scott Timber, Inc. v. United States129 also endorsed video-
conferencing as a means of contemporaneous transmission,
observing that videoconferencing does not have a “significantly
adverse effect” on a fact finder’s ability to make credibility deter-
minations.130 Testimony by telephone may be somewhat more
problematic than testimony by videoconferencing because of the
more limited means for assessing the petitioner’s credibility by
telephone.

Admissibility of Evidence
The admissibility standards of evidence in a Convention case

are more relaxed than the evidentiary standards practitioners may
be used to in federal or state court. Under Article 30 of the Con-
vention, any application submitted to the Central Authority or
petition submitted to the judicial authorities of a signatory state,
and any documents or information appended thereto, are admissi-
ble in the courts of the state.131 Moreover, under Article 23, no
legalization or similar formalities may be required.132 However,
authentication of private documents may be required.133

Conclusion
The unique circumstances surrounding each case brought under

the Convention require practitioners to carefully examine the facts
of their cases in light of existing precedent. The nature of the Con-
vention and the body of law surrounding it allow for practitioners
to take creative approaches to proving their claims or exceptions
and place a high value on the persuasive writing and presentation
of counsel. Practitioners interested in participating in a Conven-
tion case can contact the U.S. Department of State and volunteer
to be placed on a list of pro bono counsel available for international
petitioners.
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